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qt€qf%qVwftv4atv+ W+TtVgEqqqtm{6tq€R€qTi©+vfa wlRIRa+qvTqTT,{ TW
qfbqrftqtwftv wrnWftwrwqqq9wqtwm b &Tf%R&qIleT+f+qa§©q€Tel

Any person aggrieved by this Order-in-Appeal may ale ml appeal or revision appEcation I

as the one may be against such order, to the appropriate authority hl the following way.

VNC vtrN %rEgWr qr&rr:-

:Revision application to Governlnent= of India:

(1) +-fbr®n<qqrgqqfBfbR,r994#tvraqQq+t+qdTvqvqwTqt bRI\+7® HErr qR

vq-ura + vqq n-]q + 3Mtr !qawr qrRqq ©gm taRq, wtT vt€E, f8v +qrvq, trq€q Rvrr,
a'ft +fRv, dtqT€br vm, fTQqPt, +fmi, lrooor #8VF{tqTfjq ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(%) ’ yftnv<t€rfR%qm++qvqdt€rfRqn©TIff%a WKHrnTrwqqrwTt+qrfqa
wvnEt®twTwn+vrv+vTtgvqwt q uMI wvrrnvrwTnqn%gg Wt maIT++
nf#ft wvPrN+§'mv#tvf#n+aRmg{8'l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a wareho)1$£-:n+ storage whether in a factory or in a
warehouse.



(q) SITIT qi qT§R WTT Rig tIT %qT ;i T@{TTUTf qm 1l< 211 qT+l- q 'tqjjlfl”F +f Bqq'l'.I VJvq q8- qI+1 q ,

awaqr© qftia% wig+qt VHe+ gT@fUn?n 9tqT qf+MM {I

In case of rebate of duty of excise oh goods exported to any country or territory
outside India of on exci sable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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(Tr) vfl qtv3myTtnqfbUfhnvHa+qTF(+mr ©qZTq #t)f+lfafbnqn vm Rtl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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(v) dfhruqma@qrqqqrvq#!'rvm%f+vqt vtahftaqFq#tq{&ar®'qTt%qt TV

Tra T+f+ll:r%!mfRq RTin, wftHhxran$xq\vqqqlqr TntftvHf&fM (+ 2) 1998 urn
l09 KrTfq]nfh' TR-8-1

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 109
of the Finance (No.2) Act, 1998.
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(2) Mk mwQq TvR (wfM) fhBnqdt, 200r bfbm 9 % giNa {Rf+ftgvqq fBU R-8 td
vfbft +, !fi7 mtv # vfl wt©tf§vftqYq+fhqmb $fiNd-wt% q{wftv wlv qt qt-qt sm
b wr 3fq7©Tqqqfbnvrmq®l w%vrq@rmlm!@gfbf bdMa%nr 35-q +MfiK##
!'T3Tq#©w%vrqftgn-6vMm qt vfl gt 8qt mfa

The above application shall be made-in duplicate in Form No. EA-8 as speci8ed
under Rule, 9 of Central Excise (Appeals) Rules, 200 1 within 3 months from the date on
which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftfRqVqTqm%wqq€Y+©7 aq Tq vr©©q+naaqq§Ht wt 200/-§tv TIIm qt
vrq;ttqd+©w6qTq vr©+@r©8'Rtrooo/-#t=nVWTTTq#tqTt'I

[

i The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

dhn gW, ##krwnqq qEmR++nqtwft#hqBITf#qwr#vft3rftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) HNf @qR+ qrv3 Hf&fhFr, 1944 a %rtF 35-it/35-q + +M:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3ntRf©7vfHv+qTW q!©n%%vrm#wft@,wftat%qnq#tfhnqrq+-#r@wqq
'tvR R+ +qIn nMr qRTfBHwr (fRee) # qf8w adR qtfb6T, g€VRRR + 2=” THr, WTTdt
TH, vaRqr, PRTtTFR, ©€q€rvrq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CE:STAT) at 2=ld£joor, Bahumali Bhawan, Asuwa, Girdhar Nagar, Ahmedabad: 380004.
In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3

as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-
, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is
upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank
draft in favour of Asstt. Registar oj,&}rTa£Lch of any nominate public sector bank of the
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place where the bench of any nominate public sector bank of the place where the bench
of the Tribunal is situated.

(3) vfl w qljqT + q{ IF qTtqft vr wntg Mr % atvaq sy aaT % Rt< =Rw qr y'TIm wW
aV+f%nmmqTf}Pq€Vq+§tsq qtf#f+©q&qrf&qq+%fRTvqTfRdt wft#rqRTf&gwr
qtR%wftqn&dkrvr6nqtRqqTqmf#nvrRr€ 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoria work if exdsing Rs. 1 lacs fee of Rs. IOC)/- for each.

(4) @rqr@qqr© gf%f+FTr970qTrtMT4t gIggt-1 %+mfTf+Htft7f+F©!RR3H@TRm
vrq WittVWTf@tftf+bmVTf§qTft%WtW+&7aq#tuqVf#nV6.50qtvr@rqmq qM faw
wnInTHth I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) q7atTi+f#vqnqtaf#twr mjqT& Wtt qt at qt mm wqfVTf+=n vrm€qtdhn
gM &rgb ®nqT qM vt +qT@ wftdhqRTf§qwr (qHffRft) f+IT, 1982 + Rfid el

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dbnqw, #rfhiWTHqr©V{+qT@WftdkrqPTTftsar Ma)q#vftWftMt bTN8+
+adIHill (Demand) v++ (Penalty) qT 10% # WT mm gfRq?t el 6THtf%, Hf&Hera lg gTn 10

M VIR {1 (Secdon 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

iMF aTR Qrvq sit RRTq{ # gwR, ©TflV Orr q&r4tqHT (Duty Demanded) I

( 1) & (Section) IID + w f+ BiRT tTfir;

(2) Mr qm+8zhfta#tufiH;
(3) #i8a#feafbMt%fhm 6 %©®brufirl

qq${ wiT ' aRd wOw tvB+Ifqm#ggmqv witv’afMqr+%fRTx#qfVmfbn
Tvr iI

For an appeal to be filed before the LESTAT, 10% of the Duty & Penalty collar=led
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory conchtion for Rang appeal before CESTAT. (Section 35 C (2A) and 35 F of the

'al Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).
;;?! W bId;;;

/'}#e=4A?der Central Excise and Service Tax, “Duty demanded” shall include:
i ;i/ q€{t \\
;;it'-gb Ji3 1

\

B#+

It

(1)

(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) sy BahT % yR gMtv yIn qt'1 % wry qd w wn qWqr®vfRnRT8avhr MIni
elm% 10% T-mTR;hq#%qv@vMfRT8Hv@T%lo%Wqt#Rvt€mat!

In view of above2 an appeal against this order shall lie before the Tribunal on

payment, of 10% of the duty demulded where duty or duty and penaltY are in disputel
or penalty2 where penalty alone iS in dispute.”
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ORDER-IN-APPEAL
e

The present appeal has been filed by M/s. Artyllect Consulting,26,Maruti Nandan Society, Dpp. E

Dena Bank, Bopal,Ahmedabad-380058, (hereinafter referred to as “the appellant”) against Order-

in-Original No. GST-06/D-VI/O & A/568/Artyllect/AM/2022-23 dated 03.02.2023 (hereinafter

referred to as “the impugned order”) passed by the Assistant Commissioner, Central GST, Division

VI, Ahmedabad North (hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are holding PAN N6.

AUKPP1782 A. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT)

for the FY 2016-17, it was noticed that the appellant had earned an income of Rs. 19,68, 162/-

during the above period, which was reflected under the heads “sales of services (Value from

ITII)”filed with Income Tax department. Accordingly, it appeared that the appellant had earned the

said substantial income by way of providing taxable services but had neither obtained Service Tax

registration nor paid the applicable service tax thereon. The appellant were called upon to submit

copies of required documents for assessment for the said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST-06/04-

1466/Artyllect/2021-22 dated 18.10.2021 demanding Service Tax amounting to Rs. 22959224/_

for the period FY 2016-17, under proviso to Section 73 of the Finance Act, 1994. The SCN also

proposed recoverY of interest under Section 75 of the Finance Act, 1994; and imposition of

penalties (i) under Section 77(2) and (ii) Section 78 of the Finance Act, 1994; (iii) late fee under

the provisions of Section 70 of the Finance Actp 1994.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. . 2>952224/_ was confirmed under

proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest under

Section 75 of the Finance Act, 1994 for the FY 2016-17. Further (i) Penalty of Rs. 23952224/-

was imposed on the appellant under Section 78 of the Finance Act, 1994; (ii) Penalty of Rs.

10,000/- was imposed on the appellant under Section 77(2)of the Finance Act, 1994; and (iii)

Late Fee of Rs. 40,000/- was imposed on the appellant under Section 70 of the Finance Act9

1994 read with Rule 7C of Service tax Rules.

3' Being aggrieved with the impugned order passed by the adjudicating authority? the

appellant have preferred the present appeal, int9r alia, on the following grounds:

The appellant received the Impugned OIA

required to be filed on or before 07.04.2(

@

on dated 07.02.2023 and the appeal was

:ue to the examination of the

€
C;

\
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e authorized representative there is a delay in filing appeal of 04 days. The applicant has

requested to consider the cause of delay.
\

The appellant submitted that they were engaged in business of providing son%,Ire

programming Service in the name of M/s Anlyllect consulting. Since they were engatied

in providing only export of service„ service tax regisUation was not obtained as per Rule

4 of service tax rule since in such case no setvice tax was payable.

They stated that reply of the show cause notice has been given on 25th January 2G 23

wherein the appellant has categorically mentioned that service prdvided by him falls in

e><poll of service and payment received in foreign currency only, Its just because of

network issue at bank's end, bank is unable to generate FIRC and hence appellant is

unable to produce the same. Further, Appellant has also produced statement given by

bank on its own letter head for the issue as mentioned supra. The adjudicating authority

has not considered the same and issued the impugned Order.

The appellant submitted that the Service provided are duly qualified as Export of servIce

only. As per Rule 6A of service tm< rules, to consider as service as Export of service,

following conditions must be fulfilled.

a) The service is not specified in the negative list of the service tax act.

b) The assessee must be located in Taxable territory that is India.

c) The recipient of service is located outside India.

d) The payment of service has been received by the provider in convertible foreign

exchange.

e) The place of provision of the services is outside India.

f) The provider of service and recipient of service are not merely establishments of a

distinct person

As Condition no A & B we already fulfilled also mentioned in OIC), regarding condition

(c)> They submitted that Recipient of service M/s Artyllect Inc is located at 7919 Phaeton

Drive9 Oaklandp California, (.- A ,United States and established under the law of Unir3d

States i.e. outside of India.

)

a

O

\

1.

+

Bi

t

a

O

e

a Regarding the condition “d” the Appellant submitted that they have received amot=nt

from his customer in foreign currency only. To prove that amount has been received in

foreign currency, appellant need to produce FIRC (Foreign inward remittance certinca- e)

from bank in whose a<..count3 such foreign current has been received. Appellant were

holding baM account in Oriental Bank of commerce, Gurukul branch. During the peri:)d

under discussion, there is amalgamation of OBC bank with PNB bank and SYstem

integration was being carried out in the bank server. Due to this SYstem integration> bailk

would not been able to generate FIRC for the foreign inward femittanGe recelved bY

'r:=;:\,
/..$':.:''.:}.==54:'}_

; l- if C}}:.+ \»

~!\!;iii/g
.\+. 4. #p,
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app ellant for wtach bank has provided a certificate/letter dated 31.01.2023.TheY

requested to consider'evidence against condition as per clause (dy

Regarding the condition “e” the Appellant submitted that the place of provision of the

service should be outside India. The same will be determined in accordance with the

place of provision of service Rules 3 to 14 of the Place of provision Rules. As per Rule-3>

the Place of provision of service is the location of service recipient. In the instant cases

the location of service recipient is outside India i.e. United States and place of suppIY is

also outside India.

Regarding the condition “f ’ the Appellant submitted that in their case the service

receiver is different entity altogether and it's neither any branch nor agencY nor

representational office of service provider. It is separate legal entitY established under

foreign law and not related to the service provider.

a

q

Q

a

Since all the required conditions are fulfilled they are not liable to for service tax , to get

service tax registration and to file service tax returns. Further they submitted that there is

no other income other than export of service. They requested to consider their submission

and allow their appeal.

4. Personal hearing in the case was held on 11.01.2024. Shri Hiren Pathak, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated the written

submission and further submitted that their client is doing export of services to foreign based

clients. The bank couldn’t give the FIRC due to technical reason otherwise the payment is

received in foreign currency only.

5. On going through the appeal memorandum, it is noticed that the impugned order was

issued on 30.02.2023 and delivered on dated 07.02.2023 to appellant. The present appeal, in

terms of Section 85 of the Finance Act, 1994 was filed on 11.04.2023, i.e. after a delay of 04

days from the last date of filing of appeal. The appellant have along with appeal memorandum

also filed an Application seeking condonation of delay stating that the examination of the

authorized representative were going on , thereby is a delay of 04 days in filing appeal which

was required to be filed on or before 07.04.2023.

6. Before taking up the issue on merits, I proceed to decide the Application filed seeking

condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed

within a period of 2 months from the date of receipt of the decision or order passed by the

adjudicating authority. Under the proviso appended to sub-section (3 A) of Section 85 of the

Finance Act, 1994, the Commissioner (Appeals) is empowered to condone the delay or to allow

the filing of an appeal within a further period of one month thereafter if, he is satisfied that the

appellant was prevented by sufficient cause Lng the appeal within the period of two
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months. Considering the cause of delay given in application as genuine, 1 condone the delay of

14 days and take up the appeal for decision on merits.

7. 1 have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal hZlemora’ndum and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority, confirming

the demand of service tax against the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The demand pertains to the FY 20 1 6-

17

If

iI

8. It is observed that the main contention of the appellant they are engaged in the business

of providing Software programming service and getting remittance from the convertible foreigr}

currency and the same are not taxable being export of the service. They have furnished a bank

letter issued by the PNB on dated 31.01.2023 containing the transaction details of F. Y. 2016- 17

of Rs. 19,28,082/- wherein they have declared the receipt as “Foreign Remittances” and also

mentioned the FRC’s couldn’t be generated due to system integration. The activity performed by

them may be termed as export of service as per Rule 6A of the Service Tax Rules, 1994 which

is reproduced as under:

Rule 6A Export of Services.

{1) The provision of any service provided or agreed to be provided shall be treated as export of service

when, -

{a) The provider of service is located in the taxable territory,

(b) The recipient of the service is located outside India,

(c) The service is not a service specified in the section 66D of the Act/

(d} The place of provision of the service is outside India,

{e) The payment for such services has been received by the provider of service in convertible foreign

exchange, and

(f) The provider of service and recipient of service are not merely estabiishments of a distinct person in

accordance with item (b) of Explanation 3 of clause (44) of section 65B of the Act'

It

6.2 Fw1.her vide Notification No. 28/2012 dated 20.06.2012, place of provision of service tax

Rules 2012 were introduced. As per rule 3 of the above rules provides that place of provision of

a service shaM be the location of the recipient of servi('eB Provided that in case the location of the

service receiver is not available in the ordinary course of business3 the place of provision shall be

the location of the provider of service. In the instant case the location of the servlce reclplent is

abroad i.e. out of taxable terTitorY'

Rule 3 of place of Provision of Service Rules 2012 is reproduced herein under’

3. Place of provision gene„Iiy._ Th, pi„, .f p„,„i,i.„ .f . „,"i” 'h'Ii b' th' I'cation of the recipient Df

service Provided that in cas, th, I„,ti„ .f th, „„i„ „„i”' i' ”t '“'iI'bi' in the ordinary course Qf

business, the place of provision shall be the location of the providqr OJ s£:Ylcq:
//: a t\\ I?'+ ;ii

/: IP:,.J$=4„rF
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7. In view of the above discussion, I find that the appellant has provided the software

programming services to its overseas client outside India i.e. taxable territory and payment for

such services has also been received by the provider of service in foreign remittances and it may

be termed as export of service as per Rule 6A of the Service . Tax Rules, 1994. Therefore, the

same appears to be outside of the purview of service tax. Since the demand of Service Tax is not

sustainable on merits, there does not arise any question of charging interest or imposing penalties

in the case.

8. In view of above, the impugned order is set aside and the appeal is allowed.

Wft@qafguT©f#tv{nfl@mfmTnantvaft#+fbnmare I9.

The appeql filed by the appellant stands disposed of in above terms.

(vrq# :iV)

qTJH (T+M)
Date : } (- b ) ' I+Attested

P//
h4anish Kumar

Superintendent(Appeals),
CGST, Ahmedabad

BY RP4D / §PEED POST

To,

M/s. Saurabh Dhariwal,
N-3 1/A- 1 -53,Orchid Greenfield,
Applewood, SP ring Road,
South Bopal Extension,
Ahmedabad-380058 .

Appellant

Respondent
The Assistant Commissioner
CGST, Division-VI.
Ahmedabad NoITh

Copy to :
1) The Principal Chief Commissioner, Central GST> Ahmedabad Zone
2) The Commissioner, CGST9 Ahmedabad Noah
3) The Assistant Commissioner, CGST, Division VI) Ahmedabad North
4) The Assistant Commissioner (HQ System)> c(,.JST2 A}unedabad NoH.h

(for uploading the OIA)
\5Huard File ' ’ - - '
6) PA file Ed
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